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QUESTIONS PRESENTED 
1. Where a defendant is tried simultaneously on 
eight counts of crime (four separate counts of housebreaking 
and four counts of grand larceny each of which is related to 


one of the counts of housebreaking), was it plain error affect- 


ing substantial rights for the trial court to omit specifically 


instructing the jury as to the manner in which it may consider 
the evidence on one count in its consideration of the question 
of guilt or innocence on another count or counts? 

2. May the trunk of a car be searched (and its 
contents seized) without a search warrant after defendant's 
arrest in a case where four officers were present at the arrest, 
there was no one else in the vicinity of the arrest and the 
police took possession of the car? 

3. Assuming the illegality of the search of the car 
trunk and seizure of the evidence which was subsequently intro- 
ducea at the trial, can it be presumed that (a) the jury‘’s con- 
sideration of the counts which did not relate to such illegally 
seized evidence was not prejudiced by error in the admission of 
such evidence, or (b) the trial court would not have sentenced 


differently if conviction had occurred with respect to fewer counts? 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 21,246 


LEO R. MILLS, 
Appellant 
vse 
UNITED STATES OF AMERICA, 


Appellee 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 
Appellant appeals from the judgment and commitment on 
his conviction in the United States District Court for the District 


of Columbia on all eight counts of an eight-count indictment, 


four counts charging four separate crimes of housebreaking (vio- 


lations of D. C. Code, 1967, Sec. 22-1801), and four separate 
crimes of grand larceny (violations of D. C. Code, 1967, Sec. 
22-2201), one of each of the latter charges being associated with 
one of each of the former charges. The District Court had 


== 


jurisdiction by virtue of D. C. Code, 1967, Sec. 11-521; This 
Court has jurisdiction by virtue of Title 28 U.S.C, Sec. 1291. 


Appellant was committed on June 16, 1967 to serve from four 


years to twelve years on each of the counts of housebreaking 


and from three years to ten years on each of the counts of 


grand larceny, all sentences to run concurrently. 


STATEMENT OF THE CASE 

Appellant, Leo R. Mills, was indicted on four 
separate counts of housebreaking and on four separate counts 
o£ grand larceny, each of the latter four counts (counts 2, 4, 
6 ana 8) being associated with one of the former four counts 
(counts 1, 3, 5 and 7). A plea of not guilty was entered and 
counsel was appointed by the District Court to represent appellant 
at trial. A verdict of guilty was returned on each of the eight 
counts (Tr. 318, 319). He was sentenced on June 16, 1967 to 
imprisonment for a period of from four years to twelve years on 
each of the housebreaking counts and from three years to ten 
years on each of the grand larceny counts, all sentences to run 
concurrently. 


Appellant noted an appeal and was permitted by the 


District Court to proceed on appeal in forma pauperis. 


Special officers for Catholic University, called by 
the prosecution, testified that they observed two typewriters at 
the bottom of a flight of outside stairs leading down to a base- 
ment entrance to an administration building at Catholic University 
(Tr. 82, 83, 84, 107, 128, 144, 149); that they called the 
police and Placed the stairway under surveillance (rr. 84, 85, 
145); that they observed a car @rive up and park near the top 
of the stairway (Tr. 85, 127, 128, 131, 146, 154). None of the 


prosecution witnesses was able to identify defendant as the 
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@river or occupant of the aforesaid car (Tr. 109, 178, 203, 
225). Two Metropolitan policemen and two Catholic University 
special officers testified that they observed defendant carrying 


a heavy object covered by a coat, coming up the aforesaid stair- 


way (Tr. 85, 86, 116, 147, 149, 150, 185, 199, 200, 201, 202, 


221); that defendant saw the police officers and set the heavy 
object down on the next-to-top step (Tr. 129, 147, 151, 154, 178, 
185, 208, 209, 227); that the police examined the ebject by re- 
moving the coat which covered it and discovered two electric IBM 
typewriters (Tr. 119, 129, 148, 186, 190, 191, 209, 210); that 

the police then arrested defendant and searched hin, finding car 
keys and envelopes containing stamps in his pockets (rr. 85, 148, 
178, 186, 198, 203, 221, 222, 223, 237); that all four officers 
were present when defendant was arrested, but that no eae else was 
in the area at that time, which was around six o'clock on a Sunday 
evening (Tr. 72, 82, 87A, 109, 116, 118, 144, 180, 187, 203, 222): 
that the police then searched the interior of the car and started 
the car motor by using the keys taken from defendant (fr. 87, 187, 
188, 203); that one of the police officers then opened the car 
trunk with one of said keys and discovered the following items 
which were either introduced in evidence or as to which: there 

was evidence introduced at the trial: 3 electric: adding 


machines, 2 statuettes, 1 dictaphone machine, 1 electric IBM 


ey ies 


typewriter (Tr. 87, 109, 179, 188, 189, 192, 193, 195, 224, 237). 


The police testified that they subsequently drove the 
car to the police precinct station (Tr. 189); that it was subse- 
quently ascertained that the car was not owned by defendant 
(Tr. 203, 204, 228, 229). Testimony was introduced tending to 
show that the following articles, which were identified as 
having been found in the trunk of the car, had been removed 
without permission from the George Washington University build- 
ings indicated: 

From Building D: 


Dictaphone #195821 (Tr. 61-65 inel; 
70-73 incl.; 75) 


qwo statuettes (Tr. 65, 66, 70, 72-75 ifcl.) 
From Bacon Hall: 

Typewriter #1679298 (Tr. 49, 50, 78, 79) 
From Samson Hall: 

Adding machine #E270938 (Tr. 46, 47, 54, 55) 

Adding machine #22-£075293 (Tr. 45, 46) 

Adding machine #E246621 (Tr. 47, 48) 


(See also Tr. 37, 38, 39, 52, 53, 56-60 incl.,; 
76, Sk); 


that the typewriters on the steps had been removed from Shahan 


Hall at Catholic University without permission (Tr. 29, 30, 175). 


and that the stamps found on defendant's person had been 
removed from Bacon Hall at George Washington University without 
permission, all since the previous Friday afternoon nk 77-80 
incl.). 


The evidence relating to each of the eight counts with 


which defendant was charged was admitted without any comment 


from the trial judge as to its use or applicability to the 

other counts charged. (Tr. 238) Further, there was no instrac— 
tion in the trial court's charge to the jury as to the manner 

in which the jury might or should not consider the ee teense on 
one count in its consideration of the question of guilt or 
innocence on another count or counts. (Tr. 295-315 inel.). The 
sole evidence from which the jury might have inferred defendant's 
guilt on counts three, four, five and six was the testimony and 
other evidence tending to show that he had possession of the key 
to the trunk of a car in which were found articles which had 
been removed from certain buildings on the George Washington. 
University campus. There was no direct evidence indicating that 
he ha@ ever been inside any of these buildings (Tr. 120, 142, 


207, 225, 226.). 


STATUTES AND RULES INVOLVED 


Rule 52 (6), Federal Rules of Criminal Procedure: 


"Plain errors or defects affecting 
substantial rights may be noticed although 
they were not brought to the attention of 
the court." 


amendment IV, Constitution of the United States: 


"The right of the people to be secure 
in their persons, houses, papers and effects, 
against unreasonable searches and seizures, 
shall not be violated, and no Warrants shall 
issue, but upon probable cause, supported by 
Oath or affirmation, and particularly describing 
the place to be searched, and the persons or 
things to be seized." 


Statement of Points 

1. Trial court plainly erred in omitting aay instruc- 
tion to jury relating to its consideration of evidence on one 
count of a multi-count indictment in deciding guilt praaamocence 
on another count or counts. With respect to Point 1, appellant 
desires the Court to read the following pages of the sepreeces 
transcript: Tr. 29, 30, 37-39 incl., 45-50 incl., 52-66 incl., 
70-87A incl., 107, 109, 116, 118-120 incl., 127-129 incl., 131, 
142, 144-151 incl., 154, 175, 178-180 incl., 185-193 incl., 195, 
198-204 incl., 207~210 incl., 221-229 incl., 237, 238, 295-315 
incl. 

2. Search of locked trunk of car and seizure of its 
contents which were subsequently used in evidence ioe de- 
fendant was illegal under Fourth Amendment under the circum- 
stances of this case. With respect to Point 2, appellant desires 
the Court to read the same pages of the reporter's transcript 
referred to above. 

3. Jury's verdict may have been prejudicially affected 
by introduction of illegally seized evidence even as to counts 


to which it was not relevant. 


4. Sentence might have been lighter if conviction had 


not included those counts on which illegally obtained evidence 


was introduced. 


SUMMARY OF ARGUMENT 


Defendant was charged with eight criminal offenses, 
four of housebreaking and four of grand larceny. Each count of 
housebreaking related to one count of grand larceny, but each of 
the “housebreaking - laxceny sets" was a separate and distinct 
offense from the others. ‘he trial court plainly erred to 
defendant's substantial prejudice in not instructing the jury 
as tc the manner in which it might or might not consider or 
use evidence on one count in considering the issue of guilt or 
innocence on another count. 

Defendent's arrest took place in the presence of four 
officers (two metropolitan police officers and two special 


campus officers), when no one else was in the vicinity. After 


arresting defendant and ascertaining that they had centrol of 


the car they wished to search (by starting its motor), they 
illegally searched the car trunk and seized articles which were 
used in evidence against defendant. While the introduction of 
the illegally obtained evidence was not germane to proof of 
other counts charged, it may have influenced the jury's verdict 
on such other counts. In addition, conviction on the counts 
relating to the illegally obtained evidence may have produced 


a longer sentence by the trial court. 


ARGUMENT 


I 
Omission of instruction on use of 


evidence on one count in consideration 
of guilt or innocence on another count 


or counts. 


Appellant (defendant below) was charged with eight 
criminal offenses in one indictment, four counts of house- 
breaking and four counts of grand larceny. Count one charged 
housebreaking at Shahan Hall, Catholic University; count two 
charged grand larceny in connection with the aforesaid house- 
breaking charge. Count three charged housebreaking at Samson 
Hall, George Washington University; count four charged grand 
larceny in connection with the aforesaid housebreaking: Count 
five charged housebreaking at Building D, George wocninecn 


University; count six charged grand larceny in connection with 


aforesaid housebreaking. Count seven charged housebreaking at 


Bacon Hall, George Washington University; count eight charged 
grand larceny in connection with aforesaid housebreaking. 

From the indictment and the entire record of the pro- 
ceedings below, it is thus apparent that appellant was charged 
with four “housebreaking-grand larceny sets,” each "set" being en- 


tirely separate and distinct from each other “set.” the evidence 


adduced as to each "set" was, in many respects, different from 


the evidence adduced as to the other “sets." For instance, the 


evidence relating to counts one and two included much testimony 


and exhibits relating to the identification and value of two 
typewriters which were allegedly stolen from Shahan Hall and the 
observations of the police and special officers concerning 
appellant's conduct at and before the time he was arrested. The 
evidence as to counts three and four, however, included much 
testimony and exhibits relating to the identification and value 
of three adding machines which were allegedly stolen from Samson 
Hall and the observations of the police and special officers as 
to the contents of the trunk of a car, the keys to which (it was 
testified) were found in defendant's possession by one of the 
police. There were similar differences in the evidence relating 
to the last two "sets" of housebreaking and grand larceny counts. 
No admonition was given to the jury at any time in the 
proceedings below as to how, if at all, the jury should consider 
the evidence on one count in its consideration of the question 
of guilt or innocence on another count or counts. The evidence 
was admitted without any such admonition and the trial court?’s 
instructions to the jury also omitted any statement on this 
point. While no objection was offered by defense counsel, this 


lack of guidance was clearly a “plain error or defect affecting 


substantial rights" within the meaning of Rule 52 (b), Fed. R. 
Crim. P., which this Court may notice and on the basis of which 
the judgment below should be reversed for a new trial. Compare 
Gray v. U. S., 123 U. S. App. D. C. 39, 356 F.2d 792, 793 (1966). 
"Each count in an indictment is regarded as if it were 
@ separate indictment." Dunn v. U. S., 284 U. S. 390, 393 (1932), 


cited with approval in U. S. v. Russo, 335 F.2d 299, 301 (7th 


Cir. 1964). 


This Court has considered the type of error presented 


by the facts of this case on at least several occasions and has 
stated that "courts presume prejudice” (emphasis added) under 
such circumstances. Drew v. U. S., 118 U. S. App. D. C. ll, 
15-16, 331 F.2d 85, 89-90 (1964). "That testimony on one count 
may prejudice other counts is not debatable. * * * an example 
is where different criminal acts are charged and the jury, in 
considering a given charge, is made aware of evidence that the 
defendant is guilty of another crime." Smith v. U.S. 118 
U. S. App. D. C. 235, 240, 335 F.2d 270, 275 (1964). See also 
Nestlerode v. U. S., 74 App. D. C. 276, 122 F.2d 56 (1941). 

In the case before the Court, it cannot be said that 
any substantial, legitimate purpose was served by permitting 


the jury, in essence, to accumulate the evidence presented in 


connection with four separate claimed "sets" of offenses and to 
decide appellant's guilt or innocence on each "set" on the basis 
of such accumulation. As Judge Learned Hand pointed out in 

U. S. v. Lotsch, 102 F.2d 35 (2nd Cir. 1939), cert. den., 307 

U. S. 622 (1939) (102 F.2d at P.36): 


"There is indeed always a danger when 
several crimes are tried together, that the 
jury may ‘use the evidence cumulatively; that is, 
that, although so much as would be admissible 
upon any one of the charges might not have per- 
suadea them of the accused's guilt, the sum of 
it will convince them as to all. This possibility 
violates the doctrine that only direct evidence 
of the transaction charged will ordinarily be 
accepted, and that the accused is not to be 
convicted because of his criminal disposition." 


Examination of the evidence adduced at the trial in this 
case shows clearly that the prosecution's case was particularly 
weak with regard to counts three, four, five and six. These 


counts related to articles allegedly stolen from Samson Hall and 


Building D at George Washington University. The sole evidence 


from which it might legitimately have been concluded by the 

jury that defendant was guilty on these counts was the testimony 
that he was found in possession of keys to a car (as to which 
no witness was able to state that they had seen him as the 
driver or an occupant), in the trunk of which was found articles 
stolen from these two buildings. On this flimsy evidence of 
“constructive possession" of recently stolen articles, the 


jury was permitted to infer that defendant was guilty not only 


of two charges of grand larceny, but two charges of housebreaking. 


Sti Kee Se 


Can it be assumed by this Court that the jury would have found 
him guilty of these charges (or any of the other charges) if it 
had not had before it evidence as to other crimes with which he 
was charged? 

Severance of the trials of separate counts in‘a multi- 
count indictment is often justifiably refused in the interest of 
the orderly and efficient administration of justice, conserving 
the time and efforts of courts, witnesses and attorneys. But 
when severance is not permitted, it is clearly the duty of the 
trial court to instruct the jury that they may not consider the 
cumulative evidence of different crimes to infer criminal 
disposition. U.S. v. Quinn, 365 F.2d 256 (7th Cir. 1966) . 

As this Court said in Drew v. U. S., supra, 118 U. Ss. 
App. D. C. at page 20: 

"If separate crimes are to be tried together 

* * * both court and counsel must recognize that 

they are assuming a difficult task the performance 

of which calls for a vigilant precision in speech 

and action far beyond that required in the ordinary 

trial. * * * The more similar the crime, the more 

careful the trial court and Government counsel must 
be to keep the evidence separated." (The last part 

of the foregoing quote comes from footnote 21.) 

The error was compounded in this case by the repeated 
references, in the instructions, to “the charge," “the offense" 


or "these offenses" (the latter indicating that the court 


was referring to one offense of housebreaking and one offense 


of grand larceny). (fr. 299, 300, 305-315, incl.). The 
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“trial court's "suggestion" that the jury take up each count 
separately (Tr. 315) did not cure the error. See U.S. v. 
Di Matteo, 169 F.2d 798 (3rd Cir. 1948). 

The error urged on this Point I clearly calls for a 
reversal of the convictions in all eight counts, and remand 
for new trial as to any valid counts. (The Court may find that 
some counts should be remanded with directions to acquit on the 


basis of Point II of this brief.) 


It 


Illegal search and seizure 
When appellant was arrested, one of the police officers 
searched him and testified that he found car keys in appellant's 
pocket. Shortly thereafter, one of the officers searched 
the interior of the car, found no one and nothing of importance in~ 


it, and started the car with one of the keys, thereby ascer- — 


taining that the police had complete control over it. At this 


point in time, which was around 6:00 p.m. on a Sunday evening, 
September 25, 1966, no one was in the area of the arrest or the 
car except appellant and four officers (two police and two 
campus officers). Nowhere in the evidence was there any hint 
that the officers even suspected that there might be an accom- 
plice, or that there was the slightest danger to the officers, 
or that there was any danger that appellant might destroy any 


evidence which might be in the trunk of the car. Nevertheless 
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one of the police officers proceeded to open the trunk of the car 


and discovered articles therein which were introduced (or as to 
which testimony and other exhibits were introduced) into evidence 
against appellant in support of counts three, four, five, six, 
seven and eight. (Counts seven and eight also charged appellant 
with housebreaking and grand larceny in connection mitt certain 
postage stamps, and there was testimony that these Se were 
found on his person when he was searched at the time of his 
arrest.) Under the doctrine announced by the Supreme Court in 
the leading case of Preston v. U. S., 376 U. S. 364, 84 Ss. ct. 
763, 11 L. Ed. 2a 753 (1964), appellant urges that the search and 
seizure were violative of his rights under the Fourth Amendment 
to the Constitution of the United States. 

In the Preston case, three suspects were Se rasted for 
vagrancy and their car was towed _to a garage. After taking the 
suspects to the police station, the police went to the garage 
and for the first time searched the car. Articles found in 
the car were later turned over to federal authorities and 
used as evidence against one of the suspects in a trial which 
resulted in his conviction of conspiracy to rob a federally 
insured bank. The court held that the evidence obtained in 
the search of the car without a warrant was inadmissable under 


the Fourth Amendment. The Court said (376 U. S. at 367): 
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‘trial court's “suggestion” that the jury take up each count 
separately (Tr. 315) did not cure the error. See U. S. v. 
Di Matteo, 169 F.2d 798 (3rd Cir. 1948). 

The error urged on this Point I clearly calls for a 


reversal of the convictions in all eight counts, and remand 


for new trial as to any valid counts. (The Court may find that 


some counts should be remanded with directions to acquit on the 


basis of Point II of this brief.) 


ms 
Illegal search and seizure 

When appellant was arrested, one of the police officers 
searched him and testified that he found car keys in appellant's 
pocket. Shortly thereafter, one of the officers searched 
the interior of the car, found no one and nothing of importance in ~ 
it, and started the car with one of the keys, thereby ascer- 
taining that the police had complete control over it. At this 
point in time, which was around 6:00 p.m. on a Sunday evening, 
September 25, 1966, no one was in the area of the arrest or the 
car except appellant and four officers (two police and two 
campus officers). Nowhere in the evidence was there any hint 
that the officers even suspected that there might be an accom~- 
plice, or that there was the slightest danger to the officers, 
or that there was any danger that appellant might destroy any 


evidence which might be in the trunk of the car. Nevertheless 
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one of the police officers proceeded to open the trunk of the car 
and discovered articles therein which were introduced (or as to 
which testimony and other exhibits were introduced) into evidence 
against appellant in support of counts three, four, five: six, 
seven and eight. (Counts seven and eight also ES 
with housebreaking and grand larceny in connection with certain 
postage stamps, and there was testimony that these stamps were 


found on his person when he was searched at the time of his 


arrest.) Under the doctrine announced by the Supreme Court in 


the leading case of Preston v. U. S., 376 U. S. 364, 84 S. Ct. 
763, ll L. Ed. 2a 753 (1964), appellant urges that the search and 
seizure were violative of his rights under the Fourth Amendment 
to the Constitution of the United States. 

In the Preston case, three suspects were arrested for 
vagrancy and their car was towed to a garage. After caking the 
suspects to the police station, the police went to the garage 
and for the first time searched the car. Articles found in 
the car were later turned over to federal authorities and 
used as evidence against one of the suspects in a trial which 
resulted in his conviction of conspiracy to rob a federally 
insured bank. The court held that the evidence obtained in 
the search of the car without a warrant was inadmissable under 


the Fourth Amendment. The Court said (376 U. S. at 367): 
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“Unquestionably, wnen « person is lawfully 
arrested, the police have the right, without a 
search warrant, to make a contemporaneous search 
of the person of the accused for weapons or for 
the fruits of or implements used to commit the 
crime. * * * This right to search and seize 
without a search warrant extends to things under 
the accused's immediate control * * * and, to an 
extent depending on the circumstances of the case, 
to the place where he is arrested, * * * . The 
rule allowing contemporaneous searches is justi- 
fied, for example, by the need to seize weapons 
and other things which might be used to assault 
an officer or effect an escape, as well as by the 
need to prevent the destruction of evidence of 
the crime--things which might easily happen where 
the weapon or evidence is on the accused's person 
or under his immediate control." 


In Adams v. U. S., 118 U. S. App. D. C. 364, 336 F.2d 
752 (1964), cert. den. 379 U. S. 977 (1964), the police arrested 
a man as he was getting into a car in a parking lot behind a 
store which had been looted. The car keys were turned over to 
the police and the locked trunk was immediately searched. This 
Court refused to hold that the search of the trunk without 
warrant at the time and place the occupants of the car were 
arrested was a violation of the Fourth Amendment. This Court 
stated that no Court has thus far held such action to be illegal 
and stated (336 F.2d at 753): 


“We are not persuaded that we should be the 
first court to do so." 


Appellant urges that the case at bar involves circum- 


stances which made it unreasonable for the police to have 


searched the car trunk without a warrant. There was no danger 


to the police or other officers, no danger of escape or of 
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destruction of evidence, and the police had already eaten pos- 
session of the two typewriters which were the subject of the 
charge for which they were arresting him. There are obviously 
many cases where a police search of an automobile Seon without a 
warrant is justified, when it is contemporaneous with an arrest. 
This case is not one of them. The Supreme Court in the Preston 
case did not say that contemporaneous search of the place of 
arrest without warrant is justified in all cases. Such a search 
is justified "to an extent depending on the circumstances of the 
case." There must, in other words, be justification for such 2a 
search or it will be held invalid. 

What was the reason for the rush to search without a 
warrant in this case? Why should not the police be required to 
take the simple step, under these circumstances, of obtaining a 
search warrant? Constitutional guarantees to individual rights 


are not lightly to be broken or narrowed. See Smith Vv. U. S., 


118 U. S. App. D. C. 235, 335 F.2d 270 (1964); Wrightson v. U. S-, 


95 U. S. App. D. C. 390, 222 F.2d 556 (1955). 

On the point of appellant's standing to raise the ob- 
jection of illegal search and seizure, see Cotton v. Ui Se, 371 
F.2d 385, 391 (9th Cir. 1967), where the court held that even a 
car thief has standing to object. 

On the basis of the illegal search and seizure which 


produced the only evidence on which defendant was convicted under 


-18 - 


counts three, four, five and six, this Court should reverse and 


direct a judgment of acquittal. As to counts seven and eight, 


reversal should be followed by a new trial. 


Iit 


Prejudicial effect of admission 
of illegally obtained evidence on 
other counts of indictment. 

One of the Government's answers to the illegal search 
and seizure point is almost bound to be that this Court may affirm 
the entire judgment, despite errors on some counts if there is 
sufficient properly admitted evidence to sustain the jury's 
verdict on other counts. Hirabashi v. U. S., 320 U. S. 81, 63 
S. Ct. 1375, 87 L. Ed. 1774 (1943). However, this doctrine has 
been limited to cases where there is no claim of "infection" 
between counts in the admission of the illegally obtained evidence, 
which is involved’ here. The argument advanced in Point I of this 
brief is pertinent here, and it certainly cannot be said that the 
evidence on the other counts (as to which the illegally obtained 
evidence was not pertinent) was so overwhelming that the error 
could be considered harmless. Smith v. U. S., supra. There 
was no direct evidence, for instance, that defendant entered 
either Shahan Hall or Bacon Hall, involved in counts one and 
seven of the indictment (both housebreaking), the support for the 
verdict on these counts being sustainable, if at all, on the 


evidence of possession of recently stolen property. Indeed, all 
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counts except one and two are directly involved in the claim 
of illegal search and seizure (except for the stamps involved in 
counts seven and eight). : 

Can it be said that the jury would have convicted on the 
counts as to which the illegally obtained evidence was irrelevant 
in this case, if such evidence had not been introduced at all, 
particularly in view of the lack of instructions from the trial 
court argued in Point I of this brief? Appellant urges that no 
such assumption or inference can be made in this es A new 
trial should be ordered on counts one, two, seven and eight 
(and as to the latter, it should be confined to the ae 
allegedly stolen, without reference to the typewriter which was 
found in the car trunk). Counts three, four, five na six 


should be reversed with direction to acquit. 


Iv 
Possibility of lighter sentence 
if conviction reversed on some 
counts. 
It has long been recognized that Courts of Appeals 
should not, if they find errors on only some counts of a milti- 
count conviction, assume that the trial judge would have im- 


posed no lighter a sentence if the improper counts had been 


eliminated from the trial. Baber v. U. S., 116 U. S. App. 


D. C. 358, 324 F.2d 390 (1963), cert. den. 376 U. S. 972 (1964); 
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U.S. v. Hines, 256 F.2d 561 (2d Cir. 1958). Not only would 

the opposite assumption be questionable, it would "not take into 
account the stigma which attaches to an accused from the conviction 
of two or more crimes, rather than one, or the practical effect 

on a prisoner, now that the parole system is so widely applied." 
U. S. v. Hines, 256 F.2d at page 563. See also Smith v. U. S., 
supra, 335 F.2d at page 272 (footnote 2). 


In this case, a finding of error on less than all counts 


(or as appellant urges, on all counts except one and two, in 


connection with Point II of this brief), clearly calls for remand 
for resentencing, even if this Court disagrees with Point I of 


this brief. 


CONCLUSION 


Appellant submits that his conviction on all eight 
counts should be reversed, that a judgment of acquittal should 


be entered as to counts three, four, five and six, and that a 


new trial should be ordered as to counts one, two, seven and 


eight (or, in the alternative, remand for resentencing as to 


counts one and two). 


Richard H. Mayfield 
.725 - 15th Street, N. W. 
Washington, Ds C. 20005 


Attorney for Appellant 
{Appointed by ‘this Court) 
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QUESTIONS PRESENTED 


In the opinion of the appellee, the following questions are 
presented: 
I 


Was appellant’s motion to suppress, made for the first 
time after the Government rested its case, timely? If so, 
was the warrantless search of the trunk of appellant’s car 
contemporaneously in time and place with appellant’s ar- 
rest for housebreaking and grand larceny reasonable under 
the circumstances? 

II 


Whether the omission by the trial court from its charge 
to the jury of an instruction not requested by appellant 
amounts to plain error affecting substantial rights in a 
situation where appellant twice expressed complete satis- 
faction with the instructions as proposed and given. 


Counterstatement of the Case 

Constitutional Provision Involved 

Summary of Argument 

I. Appellant’s motion to suppress after the Government rested 

its case was untimely. In any event, the search of the trunk 
of appellant’s car contemporancously with and incident to 
his arrest was reasonable 
A. The motion to suppress was untimely 
B. In any event, the search of the car’s trunk was reason- 


. The trial court’s instructions, expressly concurred in by 
appellant, were correct. The failure to give an additional 
instruction not requested by appellant did not amount to 
plain error affecting substantial rights 

Conclusion 
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COUNTERSTATEMENT OF THE CASE 


A. Summary of the Proceedings 


Appellant was indicted on November 29, 1966, on four 
counts of housebreaking and four counts of grand larceny, 
22 D.C. Code §§ 1801 and 2201. The various counts charged 
appellant with having entered one building on the Catholic 
University campus and three buildings on the George 
Washington University campus on or about September 
25, 1966 and having removed therefrom various specified 
items of a value in excess of $100.00 from each building. 
A jury trial was held on April 25-27, 1967, before Judge 
Oliver Gasch. No motion to suppress the proceeds of these 
crimes recovered from the trunk of a car at the scene of ap- 
pellant’s arrest was filed prior to trial; but after several 
items had been admitted into evidence at trial without objec- 
tion on Fourth Amendment grounds and the Government 
had rested its case, appellant moved to suppress these items, 
alleging that appellant had been arrested without probable 
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cause prior to their seizure. After noting the untimeliness 
of this objection, Judge Gasch ruled that appellant’s ar- 
rest was on probable cause and that the search which un- 
covered these items, including the search of the trunk of 
the car, was incident thereto. The jury convicted appellant 
on all eight counts and on June 16, 1967, he was sentenced 
to imprisonment for a period of from four to twelve years 
on each of the housebreaking counts and from three to ten 
years on each of the grand larceny counts, all sentences 
to run concurrently. He now appeals. 


B. The Arrest, Search, and Seizure 


Shortly after 5:30 p.m. on Sunday, September 25, 1966, 
Special Officers Harry Pearlmutter and Linvil D. Carter, 
of the Catholic University Campus police, were approached 
on campus by a man. As a result of their conversation 
with this man they proceeded to Shahan Hall, and at the 
bottom of an outside stairwell leading to the basement en- 
trance of Shahan Hall they observed two typewriters. 
(Tr. 82-84, 107, 128, 144, 149). Carter had seen these type- 
writers in the room in Shahan Hall in which they belonged 
on Friday, September 23, 1966, at 6:00 p.m. after everyone 
who worked there had gone (Tr. 175). Officer Pearlmutter 
proceeded across the street to the St. Thomas building, 
went upstairs, and kept the Shahan Hall stairwell under 
surveillance while Officer Carter went to call the Police 
(Tr. 84, 145). The St. Thomas building is approximately 
55 yards from the top of the stairwell leading to Shahan 
Hall which stairwell is at street level (Tr. 85, 214). The 
sidewalk between the top of the stairwell and the curb is 
approximately 3-4 feet wide (Tr. 86, 126-127, 214). The 
officers left the typewriters at the bottom of the stairwell 
where they had found them (Tr. 84). 

A few minutes before 6:00 p.m., Pearlmutter saw an 
old Ford drive up slowly from his left, turn around and 
park at the curb directly in front of the stairwell of Shahan 
Hall (Tr. 85, 131-32). The officer had been watching the 
stairwell between 20 and 25 minutes prior to this car stop- 
ping there and in that time no other person or car had 
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paused by the stairwell or gone down the steps (Tr. 87A- 
88, 126). As soon as the vehicle stopped, Pearlmutter ran 
down the stairs as rapidly as he could, and when he reached 
the street he saw appellant being apprehended on the side- 
walk a few feet from the car by Detectives Kenneth B. 
Cheeks and Billy G. Thomas of the Metropolitan Police 
Department (Tr. 86). 

Detectives Cheeks and Thomas responded to Officer 
Carter’s call, drove to the Catholic University campus, and 
at about 5:55 p.m. picked up Carter at a building near 
Shahan Hall (Tr. 145, 183-84, 220). Cheeks drove on towards 
Shahan Hall, and when Shahan Hall came in view, Carter 
noticed the old Ford parked in front of the stairwell en- 
trance where no car had been a few minutes earlier (Tr. 
146). As the police approached to within 10-15 feet of 
the stairwell Cheeks, Thomas and Carter all saw appel- 
lant walking up the stairwell carrying what appeared to 
be a heavy bundle (Tr. 147, 185, 196, 221, 228). Appellant 
simultaneously saw the police officers, placed the object 
on the steps near the top of the stairwell, and continued 
walking towards the 1955 blue Ford which was parked at 
the curb (Tr. 147, 185, 199, 221). 

The officers got out of the car and stopped appellant with- 
in two to three feet of the car. Appellant was brought 
back to where he had placed the bundle, a black coat was 
removed from it, and the officers observed two IBM type- 
writers stacked one on top of the other. (Tr. 148, 186, 209, 
211, 221, 227.) Appellant was then placed under arrest 
and Detective Thomas searched him. In appellant’s inside 
right coat pocket were found three envelopes containing 
different denominations of stamps; in his trousers pocket 
were found a set of car keys. Thomas gave the keys to 
Cheeks who first tried them in the Ford’s ignition and was 
able to start the car; Cheeks then opened the car’s trunk 
with these keys. (Tr. 186-88, 222-24, 237.) Inside the trunk 
the officer found three electric adding machines, two statues, 
a Stenorette dictating machine, an IBM electric typewriter 
and a quantity of cigarettes (Tr. 188, 190, 192, 224). The 
car was impounded and these items were seized by the 
officers at the 12th Precinct (Tr. 189). The search of the 
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trunk took place approximately 3 or 4 minutes after appel- 
lant was arrested (Tr. 179). 

All of the items recovered by the officers were shown to 
have been removed from the various buildings at Catholic 
or George Washington Universities without the permission 
of their owners and/or custodians sometime between the 
evening of Friday, 9/23/66 and the morning of Monday, 
9/26/66. The two IBM typewriters found on the stairwell 
were taken from an office in Shahan Hall (Tr. 25-31, 138-41, 
175) ; the three adding machines from Sampson Hall, the 
dictating machine and two statues from Building D, and 
the I electric typewriter found in the Ford’s trunk and 
the envelopes with stamps found in appellant’s coat pocket 
from the same office in Bacon Hall on George Washington 
University’s campus (Tr. 25-81). 


C. Appellant’s Motion to Suppress 


At the conclusion of the Government’s case, the two 
statues and the three envelopes with stamps, the only stolen 


items produced in court, were admitted in evidence over 
appellant’s sole objection that they had not been properly 
identified (Tr. 238). At no time before the Government 
rested its case did appellant object to the admissibility of 
these items or the testimony by the Government’s witnesses 
concerning the recovery of the other stolen articles on the 
grounds of illegal arrest, search or seizure. 

During the cross-examination of Officer Carter, while the 
jury was excluded from the court room, the trial court, sua 
sponte, inquired of counsel whether there was any question 
regarding the seizure of evidence from the automobile. 
The court indicated its view that cases supported the con- 
temporaneous search of the auto at the scene of appellant’s 
arrest, but stated that ‘‘if counsel disagrees with the Court, 
counsel may argue those cases or any other cases that he 
feels are applicable.”’ Appellant’s trial counsel thereupon 
replied, ‘‘From the way the testimony is developing as far 
as the Government is concerned at this time I do not feel I 
can raise any legal objection.’”’ The court expressed agree- 
ment with counsel but again stated that it would ‘‘give 


5 
counsel the opportunity of developing those points if coun- 
sel disagrees.’’ (Tr. 166-67.) 

Twice when appellant’s counsel sought to question the 
arresting officers concerning their reasons for arresting 
appellant and searching the car, the court offered to allow 
appellant to explore these questions in a motion to suppress 
outside the presence of the jury; each time appellant de- 
clined this invitation and his question was either withdrawn 
or striken (Tr. 214-15, 231-32). 

It was only after the Government rested its case that 
appellant, in his motion for a judgment of acquittal, moved 
to suppress the evidence, alleging for the first time that 
appellant was illegally arrested without probable cause 
(Tr. 239-40). The prosecutrix objected to this motion on 
the grounds that it was untimely (Tr. 242). The court, 
after noting that such motions are more properly made 
prior to trial, nevertheless held that ‘‘the arrest was on 
probable cause and that the search was pursuant to [a] 
lawful arrest, which included the search of the trunk of 
the car’’ (Tr. 245-47). The defendant thereupon rested 


without putting on any case (Tr. 247). 


D. The Court’s instructions 


In her closing argument, the prosecutrix carefully re- 
viewed each count of the indictment and the evidence the 
Government had produced in support thereof (Tr. 250-61). 
After closing arguments, the jury was excused until the 
next morning, and the court discussed at length with coun- 
sel the instructions it proposed to give upon the jury’s 
return. Before excusing counsel for the evening, the court 
informed counsel that if they had any additional instructions 
to suggest, they should propose them the next morning. 
(Tr. 280-86.) 

Before instructing the jury the next morning, the court 
inquired of appellant’s counsel : 

The Court: Mr. Smith, do you have anything you 
wish to bring to the attention of the Court at this 


time? 
Mr. Smirx: No, Your Honor. I am satisfied with 
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the instructions as you outlined them yesterday. (Tr. 
292.) 


The last substantive instruction given by the court to 
the jury was as follows: 

Now, ladies and gentlemen, I would suggest to you 
that you take up each count separately. 

Tf it is a housebreaking count, apply the law, both 
the general principles and the specific elements, to 
your consideration of that individual count, and ascer- 
tain whether or not the defendant is guilty or not 
guilty. 

Do so with each count and when you have concluded 
your deliberations your foreman will knock on the 
door and notify the Marshal who will notify the Court 
and counsel. (Tr. 315.) 


At that point counsel were called to the bench and ap- 
pellant’s attorney stated unequivocally: ‘‘Counsel for the 
defendant is satisfied with the instructions, Your Honor’’ 
(Tr. 315-16). 

The jury collectively and as individually polled found 
appellant guilty on all eight counts (Tr. 318-19). 


CONSTITUTIONAL PROVISION INVOLVED 


The Fourth Amendment of the United States Constitution 
provides: 

The right of people to be secure in their persons, 
houses, papers, and effects, against unreasonable 
searches and seizures shall not be violated, and no 
warrant shall issue, but upon probable cause, supported 
by oath or affirmation, and particularly describing the 
place to be searched, and the persons and things to 
be seized. 

SUMMARY OF ARGUMENT 


I 


No motion to suppress any of the evidence seized from 
appellant’s car was made before trial or during the trial 
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before the Government rested its case, although appellant 
expressly declined two invitations by the court to hold such 
a hearing outside the presence of the jury on the issue 
of probable cause for appellant’s arrest. Under these cir- 
cumstances, appellant’s motion to suppress made for the 
first time after the Government rested was untimely and 
should not be considered by this Court. Segurola v. United 
States, 275 U.S. 106, 110-12 (1927). 

In any event, the search of the trunk of appellant’s car 
contemporaneously in time and place with his arrest was 
reasonable. 


II 


Appellant expressed complete satisfaction with the trial 
court’s instructions. He may not now complain for the first 
time on appeal that the trial court omitted an instruction 
on the effect of evidence of one count on the other counts 
which appellant did not request. In any event, under the 
circumstances of this case, omission of such an instruction 
did not amount to plain error affecting substantial rights. 


ARGUMENT 


I. Appellant’s motion to suppress, made after the Government 
rested its case, was untimely. In any event, the search of 
the trunk of appellant’s car contemporaneously with and 
incident to his arrest was reasonable. 


A. The motion to suppress was untimely 


Appellant filed no motion to suppress prior to trial. Dur- 
ing the course of his trial, appellant’s counsel expressly 
agreed with the court that the search of the car’s trunk 
contemporaneously with his arrest was legal and twice 
declined invitations by the court to conduct a hearing out- 
side the presence of the jury on the issue of probable cause 
to arrest appellant. No objection was made on the grounds 
of illegal arrest, search or seizure to the testimony of the 
Government’s witnesses concerning the search of the car’s 
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trunk and the recovery of the various items shown to have 
been stolen from George Washington University or to the 
admission into evidence of the two statues found in the 
ear or the envelopes with stamps found in appellant’s coat. 
It was only after the Government had rested its case that 
appellant in his motion for a judgment of acquittal moved 
to suppress this evidence, alleging for the first time that 
appellant had been illegally arrested without probable 
cause, a point not now raised on appeal. Under almost 
an identical fact situation as this one, the Supreme Court 
has held that such an unseasonable motion to suppress 
‘tas too late’? to withdraw the evidence from the jury’s 
consideration and therefore, the Court would not decide 
the question of the legality of the defendant’s arrest and 
the seizure of liquor from his car. Segurola v. United 
States, 275 U.S. 106, 110-12 (1927). We urge this Court 
to do likewise. 

Furthermore, the failure of appellant to file a motion 
to suppress before trial or to seek a hearing outside the 
presence of the jury at least before the Government rested 
its case effectively deprived the Government of an oppor- 
tunity to defend the legality of the arrest, search and 
seizure with facts and argument which would not be admis- 
sible before the jury on the question of appellant’s guilt 
or innocence or possibly to forego the introduction of the 
particular evidence sought to be suppressed. We do not 
think appellant may ignore these considerations and still 
press a Fourth Amendment complaint after the Govern- 
ment has rested or in this Court. See e.g., Fuller v. United 
States, No. 19,532, D.C. Cir., November 20, 1967, at 24-25; 
United States v. Indiviglio, 352 F.2d 276 (2d Cir. 1965) 
(en banc), cert. denied, 383 U.S. 907 (1966). 


B. In any event, the search of the car’s trunk was 
reasonable 


Appellant apparently concedes on appeal that his arrest 
was on probable cause. There can also be no question 
from the time sequence of events and appellant’s posses- 
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sion of the keys to this 11 year old Ford, that appellant 
intended to use this car to transport the stolen typewriters 
from Shahan Hall. Clearly, therefore, the search of this 
car, including its trunk, at the scene and within minutes 
of appellant’s arrest was contemporaneous therewith and 
incident thereto and, hence, was reasonable under the cir- 
cumstances. Cooper v. California, 386 U.S. 58, 59-62 
(1967); Preston v. United States, 376 U.S. 364, 366-67 
(1964); Jefferson and Cooper v. United States, 121 U.S. 
App. D.C. 279, 349 F.2d 714 (1965) ; Price v. United States, 
121 U.S. App. D.C. 62, 349 F.2d 68, cert. denied, 382 U.S. 
888 (1965); Adams v. United States, 118 U.S. App. D.C. 
364, 336 F.2d 752 (1964). 

Appellant contends, however, that the officers should 
not have searched the car’s trunk without first obtaining 
a warrant therefor because the car had already come under 
their control. This argument was expressly rejected by 
this Court in Adams v. United States, supra, where the 
police arrested the defendant while he was getting into a 
car, took his keys, and searched the car’s locked trunk at 
the scene of his arrest. In Price v. United States, supra, 
a warrantless search of an auto was sustained by this Court 
although the car had been impounded and the defendant, 
who was arrested in the police parking lot while reaching 
under the car’s front seat, was brought into the station 
house before the arresting officer returned to the car and 
searched under the front seat. Such a search, this Court 
said, was reasonable under the circumstances and ‘‘did 
not destroy the contemporaneousness of the search.’’ Id. 
at 64, 348 F.2d at 70. Finally, in Cooper v. United States, 
supra, the Supreme Court sustained a search for evidence 
alone of a car which had been impounded a week earlier 
in conjunction with the defendant’s arrest for a narcotics 
violation for which he was convicted. See Warden v. 
Hayden, 387 U.S. 294, 301 n. 8 (1967). Hence, the search of 
the car’s trunk in this case contemporaneous in time and 
place with appellant’s arrest should likewise be upheld. 
See United States v. Francolino, 367 F.2d 1013 (2d Cir. 
1966), cert. denied, 387 U.S. 960 (1967). 
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Il. The trial court’s instructions, expressly concurred in by ap- 
pellant, were correct. The failure to give an additional 
instruction not requested by appellant did not amount to 
plain error affecting substantial rights. 


Appellant complains that the trial court omitted from its 
charge to the jury an instruction on the use of evidence on 
one count in consideration of guilt or innocence on another 
count or counts. However, no request for,such.an instruc- 
tion was made by appellant either pefor ee Rien the 
court carefully reviewed the instructions it proposed to give 
or at the conclusion of the court’s charge in which the jury 
was instructed to consider each count separately in deciding 
appellant’s guilt or innocence. Indeed, on both those occa- 
sions, appellant’s counsel expressed complete satisfaction 
with the court’s instruction. Appellant is therefore pre- 
cluded from complaining for the first time on appeal that 
the trial court did not give an instruction which he did not 
request, particularly where he was given ample opportunity 
to make such a request but instead expressly concurred in 
the charge as given by the court. Rule 30, Federal Rules 
of Criminal Procedure; Kelly v. United States, 124 US. 
D.C. 44, 361 F.2d 61 (1966); Robertson v. United States, 
124 U.S. App. D.C. 309, 364 F.2d 702 (1966); Williams v. 
United States, 116 U.S. App. D.C. 131, 321 F.2d 744, cert. 
denied, 375 U.S. 898 (1963) ; Villaroman v. United States, 
87 U.S. App. D.C. 240, 184 F.2d 261 (1950). 

Moreover, in view of the prosecutrix’s careful review of 
the evidence supporting each count of the indictment in her 
closing argument, the lack of complication in the evidence, 
the obvious distinctions between the location of each house- 
breaking and the different items taken therefrom, and the 
court’s instruction to the jury that they consider and decide 
appellant’s guilt or innocence on each count separately, the 
omission of the instruction suggested by appellant for the 
first time on appeal cannot be said to amount to plain error 
affecting substantial rights. Rule 52(b), Federal Rules of 
Criminal Procedure; Scurry v. United States, 120 U.S. App. 
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D.C. 374, 347 F.2d 468 (1965) ; cf. Gray v. United States, 123 
U.S. App. D.C. 39, 356 F.2d 792 (1966). 


CONCLUSION 


Wuenrerore, it is respectfully submitted that the judg- 
ment of the District Court should be affirmed. 


Davip G. Brgss, 
United States Attorney. 
Frank Q. NEBEKER, 
CaroL GarFIEL, 
Assistant United States Attorneys. 
Rempert A. Gappy, 
Special Attorney 
to the United States Attorney. 
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